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FUNDING AGREEMENT 

BETWEEN THE CITY OF BELLEVUE 

AND PERFORMING ARTS CENTER EASTSIDE 

 

 

THIS FUNDING AGREEMENT (this “Agreement”) is entered into as of this __ day of 

November, 2016, by and between the CITY OF BELLEVUE, a municipal corporation of the State 

of Washington (the “City”) and PERFORMING ARTS CENTER EASTSIDE, a non-profit 

corporation organized under the laws of the State of Washington (“PACE”). 

 

WHEREAS, PACE is authorized to design, develop, construct and operate a performing 

arts center for the purpose of providing a venue for the presentation of a variety of types of artistic 

performances, including music, theater and dance east of Lake Washington; and 

 

WHEREAS, PACE has secured access to a site in downtown Bellevue and has embarked 

on a campaign to obtain substantial private contributions for the purpose of designing, developing, 

constructing and operating a performing arts center on such site; and 

 

WHEREAS, by constructing and operating a public performing arts facility in downtown 

Bellevue, PACE will provide valuable public benefit to the City and its citizens by significantly 

increasing public access to the performing arts and contribute to the attractiveness and economic 

vitality of the City; and 

 

WHEREAS, the City and PACE have previously entered into an agreement dated as of 

December 8, 2009 (“City-Pace Agreement”), pursuant to which the City provided $2,000,000 to 

PACE for the design and planning of a performing arts facility in Bellevue subsequently named 

Tateuchi Center (the “Project”) in consideration of various promises by PACE, including with 

regard to the use of the Project for a period of twenty (20) years, and PACE granted a security 

interest in certain collateral as defined in the City-PACE Agreement; and 

 

WHEREAS, the City has elected to contribute an additional $20,000,000 to PACE to be 

used for the construction of the Project payable upon the Project’s substantial completion, in 

consideration of PACE’s agreement to raise the private funding needed for construction and to 

provide to the City other valuable consideration, including a restrictive covenant regarding the 

public use of the Project for a period of fifty (50) years which restrictive covenant shall be secured 

by a deed of trust on an easement on which a portion of the Project will be constructed; and 

 

WHEREAS, by this Agreement the parties intend to set forth the understandings and 

conditions which will govern the provision of the City’s funds, their use by PACE and the 

operation of the Project; now, therefore, 
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IN CONSIDERATION OF THE MUTUAL PROMISES AND CONDITIONS 

CONTAINED HEREIN, THE PARTIES AGREE AS FOLLOWS: 

 

Section 1. City Investment.  Subject to the terms of this Agreement, the City will 

provide $20,000,000 (the “City Investment”) to PACE, which in combination with other cash and 

pledges, will enable PACE to pay for the construction of the Project pursuant to a guaranteed 

maximum price construction contract to be entered into by PACE and PACE’s construction 

contractor (“GMP Contract”). 

 

Section 2. Project Scope.  The Project shall be constructed with a scale and scope 

consistent with the Project description and capital cost estimates established by PACE in March, 

2015, modified to reflect replacement of the cabaret space with an education center having a black 

box theater capability (the “Education Center”), modifications necessitated by changes in 

applicable codes enacted subsequent to the City’s approval of the original design of the Project, 

and any other modifications or adjustments reasonably proposed by PACE and approved by the 

City.  The Project and the Education Center shall be configured substantially as depicted in Exhibit 

A hereto (“Project Plans”). 

 

Section 3. No Future Support.  The City makes no commitment and assumes no 

obligation for the support of PACE’s activities except as set forth in this Agreement.  PACE’s 

business plan and pro-formas, as discussed herein, shall assume and the City relies upon the 

assumption, that no additional capital or operations funding will be provided by the City. 

 

Section 4. Preconditions to Capital Investment.  The City’s commitment to provide the 

City Investment is conditioned upon satisfaction of the following preconditions: 

 

a. Remaining Fundraising Accomplished by September 30, 2017.  PACE must raise 

an amount in cash and pledges from sources other than the City by September 30, 

2017, so that with the City Investment, PACE is in a position to negotiate a 

construction loan sufficient to pay for the estimated construction cost of the Project 

pursuant to the GMP Contract. 

 

b. Construction and Groundbreaking.  PACE must meet the following schedule in 

proceeding with construction and groundbreaking: 

 

i. PACE shall enter into the GMP Contract for construction of the Project and 

secure any necessary bank loans for such purpose and break ground on the 

Project no later than July 1, 2018. 

 

ii. PACE shall reach Substantial Completion of the Project’s construction 

consistent with the Project Plans by October 1, 2020 (“Substantial 

Completion”), subject to delays due to force majeure.  As used herein, the 

term “Substantial Completion” shall mean substantial completion of the 

Project as established and evidenced by the certificate of substantial 

completion issued by the Project architect. 
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iii. PACE shall retain an independent project management and construction 

oversight firm (“Project Manager”) to help control costs and manage the 

Project schedule.  The Project Manager shall be highly reputable and very 

experienced in managing significant, complex construction projects of 

comparable scope.  Prior to engaging the Project Manager, PACE will 

consult with the City Manager or his designee concerning its proposed 

Project Manager and give good faith consideration to any concerns the City 

Manager or his designee may raise concerning the proposed Project 

Manager.  The cost of such services shall be included in the Project’s capital 

costs. 

 

c. Business Plan and Operating Pro Forma. 

 

i. No later than October 1, 2019 (twelve (12) months prior to the estimated 

date of Substantial Completion), PACE shall provide to the City, for review 

by the City’s independent consultant (B Squared Consulting or its successor 

chosen by the City) (the “City’s Consultant”), a business plan and 

operating pro forma for the Project, including consideration of affordable 

public access to non-profit groups (the “Plan”).  The Plan shall demonstrate 

the operational sustainability of the Project and identify the experience and 

expertise of key individuals on the PACE Board and on its staff to 

implement the Plan.  The assumptions in the Plan shall not reveal a 

substantial foreseeable risk that the Project will be financially 

unsustainable.  The assumptions in the Plan shall be reasonable and 

generally consistent with the assumptions contained in PACE’s business 

plan and operating pro forma agreed upon between PACE and B Squared 

Consulting in March, 2015.  PACE shall consult with the City’s Consultant  

prior to finalizing the Plan and give good faith consideration to any concerns 

the City’s Consultant may raise concerning the proposed Plan. 

 

ii. Since it is projected that a majority of the operating income for the Project 

will come from programming produced or presented by PACE, PACE will 

conduct a market assessment to help inform planning, marketing and 

producing a successful PACE programming mix.  The study shall include 

community outreach efforts, e.g. town halls, focus groups, etc. to obtain 

input from residents regarding programming at the facility.  The study shall 

be completed prior to completion of the Plan and shared with the City.  The 

Plan shall be modified, as reasonable and appropriate, to incorporate 

significant findings from the study. 
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d. Operating Reserve.  Prior to Substantial Completion, PACE shall establish a 

segregated operating reserve sufficient to meet six (6) months of budgeted 

non-programming costs.  Such reserve shall be maintained throughout the term of 

this Agreement.  If funds are expended from the reserve, PACE shall employ its 

best efforts to replenish such reserve funds as soon as reasonably possible and any 

such expenditure of reserves shall be reported to the City. 

 

e. Fundraising Reports.  Periodic fundraising status reports shall be provided by 

PACE to the City Manager every three (3) months for the previous three-month 

period, within 45 days of the end of each such reporting period, beginning August 

15, 2016 for the period from July 1, 2016 through September 30, 2016 and every 

three (3) months thereafter through the fundraising deadline identified in Section 

4(a), and thereafter every six (6) months ending at such time as a final Certificate 

of Occupancy is issued for the Project.  Such reports shall be made in writing to the 

City Manager without disclosing the names of donors and shall contain the 

beginning balance for the period and new contributions during the period, broken 

down by unrestricted gifts, grants and pledges, and conditional pledges with any 

contingencies and conditions identified. 

 

Section 5. Payment.  Provided that PACE is in compliance with the terms of this 

Agreement, the City will make payment of the City Investment to PACE upon sixty (60) days’ 

written notice from PACE to the City and the occurrence of Substantial Completion; provided, 

however, that the City shall provide such reasonable assurances and sign such documentation 

consistent with this Agreement as may be required by PACE’s construction lender(s) in order for 

PACE to pledge and such lenders(s) to accept the City’s obligation under this Agreement (subject 

to the provisions herein, including satisfactory completion of all preconditions) to pay PACE the 

City Investment as collateral (valued at $20,000,000) for such construction loans.  At the time it 

gives notice to the City requesting funding, PACE shall provide documentation to the City which 

demonstrates the use of the City Investment for capital costs of the Project. 

 

Section 6. Consideration for City Investment. 

 

a. Operation.  The Project will operate as a non-profit, performing arts center, 

including an education center, for not fewer than fifty (50) years from the date of 

issuance of a final Certificate of Occupancy for the Project (the “Term”).  For this 

period, PACE commits to providing public programming, discounted tickets for 

certain groups and patrons, and similar initiatives consistent with the operations of 

similar performing arts centers and educational facilities and comply with the 

following commitments contained in the City-PACE Agreement, set forth in 

Sections 8 through 10 thereof: 

 

i. Performing Arts Services.  Once the Project is operational and for the 

duration of the Term, PACE will provide services consistent with its 

mission as amended from time to time by its Board of Directors.  These 

services may include but are not limited to the following activities: 
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(a) Operation of the Project as the primary location for PACE 

operations consistent with national performing arts center 

standards, appropriate portions of which to be open to the public 

during regular business hours, subject to reasonable restrictions 

and admission standards. 

 

(b) Provision of education as a primary function through 

performances and programs. 

 

(c) Maintenance and operation of the Project as a center of learning 

and cultural enrichment in the community by provision of 

professional artistic and educational experiences of people of all 

ages. 

 

(d) Presentation of performances and programs to families, children 

and the general public that will increase their understanding of the 

artistic, aesthetic and cultural heritages of artists from different 

cultures and perspectives. 

 

(e) Cooperation with the Bellevue School District in providing, for 

example, teacher training, student workshops and special tours, 

and encouragement of extensive visitor participation in 

interpretive and educational programs through lectures, 

demonstrations, workshops and similar activities. 

 

(f) Cooperation with public organizations such as the Bellevue 

Department of Parks & Community Services, Bellevue College, 

Bellevue Convention Center Authority and the King County 

Public Library in conducting programs of popular interest. 

 

(g) Provision of meeting spaces in the Project for both private and 

public uses, as available and appropriate, for which reasonable 

fees may be charged. 

 

(h) Operating the Project for the public good for those residing or 

located in Bellevue, including providing special performances and 

educational opportunities, discounted tickets, tours, scholarships, 

classes, discounted space rental or other programs or benefits, as 

appropriate, for the poor, infirm, low income residents, youths, 

students, seniors, ethnic minorities, the disabled, other 

disadvantaged or at-risk groups, and non-profit community 

organizations (collectively, the “Underserved”). 

 

(i) Operation of the Facility as a high quality performing arts center 

worthy of public confidence and pride. 
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ii. Access to Public.  Once the Project is operational, performances open to the 

public shall occur in the performance space of the Project on a regular 

seasonal basis customary for similar performing arts centers in similar 

circumstances.  PACE may restrict access to the Project and/or portions 

thereof as is necessary for safety and security purposes, to allow for load-in, 

load-out, set installation/removal, rehearsals, and privately rented spaces or 

events, and may temporarily close the Project or portions of the Project as 

is necessary due to force majeure or for installation, repairs, renovation, 

decoration, or remodeling, from time to time. 

 

iii. Public Good.  Once the Project is operational, PACE will ensure access to 

performances and develop outreach and educational programs for the 

Underserved, such that the Project serves the public good and benefits the 

community.  The fees charged for regular admission shall be reasonable and 

comparable to the fees charged by similar performing arts centers in similar 

circumstances.  As referred to in Section 6(a)(i)(h) above, discounted 

admission fees, special performances and various outreach and educational 

programs and opportunities (“Outreach Programs”) shall regularly be 

offered to the Underserved in connection with operating the Project for the 

public good.  In structuring and implementing Outreach Programs, PACE 

will provide both choice and access and create an environment that 

welcomes everyone, recognizes that different populations have different 

needs, and use its resources to identify and provide performing arts 

programs that address the cultural needs and desires of the Underserved in 

the community.  PACE’s Outreach Programs will include some or all of the 

following: 

 

(a) An Education & Outreach Department that will retain experiences, 

professional staff dedicated to the design, organization and 

delivery of the kinds of programs anticipated by Section 6(a)(i)(h).  

Some programs will be delivered off-site in partnership with 

agencies such as YES, YMCA, YWCA, Bellevue Schools, or the 

Bellevue public library.  These might take the form of artists 

engaging young people directly in a “master class” or a 

conversational performance.  On-site programs will include a 

series of free mini-performances and discussions for small groups 

of Underserved persons, designed to provide a context for those 

who are interested in dance or classical music or jazz, etc., but 

need an introduction; meet-and-greet opportunities between artists 

and patrons with the same ethnic background; technical seminars 

in lighting, staging, and sound for high school and Bellevue 

College students; backstage tours; displays of student digital art, 

etc. 
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(b) Providing “rush” tickets (i.e., remaining, unsold day-of-

performance tickets) to most performances at a significantly 

discounted rate for students with a valid student ID, and to adult 

and family patrons of partner institutions and social services 

organizations, such as the YWCA and Hopelink. 

 

(c) Obtaining sponsorship or underwriting of discounted tickets to 

performances for the Underserved. 

 

(d) Scheduling special matinees for senior audiences and families. 

 

(e) ASL-interpreted performances. 

 

(f) Audio-described performances. 

 

(g) Preview materials designed for teachers and coordinated with the 

Bellevue public school curriculum, including written and video 

materials. 

 

iv. Public Programming Reports.  Once the Project is operational: 

 

(a) PACE shall report on its public programming activities annually 

to the City, based on PACE’s performance season year, September 

1 to June 30 (a PACE Year).  At least sixty (60) days prior to the 

next PACE Year, PACE shall report about its proposed plan for 

meeting its public programming commitments in the following 

PACE Year.  The City’s review of such plan shall be limited to 

the adequacy of the quantity and scope of programming proposed, 

not the content thereof.  Within one hundred twenty (120) days 

after expiration of a PACE Year, PACE shall report to the City 

about its public programming activities in the prior PACE Year. 

 

(b) PACE will work with City staff to gain a better understanding of 

the “geography of need” in Bellevue in connection with planning 

its Outreach Programs.  PACE will provide to the City, as a part 

of its Public Programming Report, a detailed report (“Annual 

Public Benefit Report”) describing the number and types of 

Outreach Programs it has made available to the Underserved in the 

community in the prior year, together with a description of the 

Outreach Programs and the types of Underserved that were 

eligible for or benefited by such Outreach Programs and the 

number of such persons who participated in each such Outreach 

Program.  If, within ninety (90) days after PACE provides the City 

with the Annual Public Benefit Report, the City notifies PACE 

that it has determined that such Outreach Programs need to be 

supplemented in order to better achieve the public benefit goal 
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required by this Agreement, PACE and the City shall work 

together cooperatively, diligently and in good faith to reach 

agreement on appropriate supplementation of the Outreach 

Programs for the coming calendar year.  PACE will cooperate with 

the City to ensure that sufficient access is granted to the 

Underserved so as to demonstrate a clear public benefit for the use 

of the Funds. 

 

b. Restrictive Covenant.  Upon Substantial Completion and payment to PACE of the 

City Investment, the City will record a restrictive covenant against the property 

with respect to which the Project will be constructed (the “Restrictive Covenant”) 

requiring PACE to use the Project as a non-profit performing arts center and 

education center (or its equivalent) for the duration of the Term.  The Restrictive 

Covenant will be in substantially the form attached hereto as Exhibit B. 

 

c. City’s Deed of Trust.  PACE’s obligations under the Restrictive Covenant and this 

Agreement (as to which PACE will be entitled, after an event of default, to notice 

and reasonable cure periods as provided in the Restrictive Covenant and herein) 

will be secured by a deed of trust (the “City’s Deed of Trust”) covering PACE’s 

interests and rights under the Overhang Easement Agreement, as such term is 

defined in the Property Transfer and Donation Agreement between PACE and 

Bellevue Properties, LLC, Bellevue Place Office Building I Limited Partnership, 

and Bellevue Place Hotel, LLC (collectively, “Donors”) dated March 25, 2011 (the 

“Property Donation Agreement”).  The City’s Deed of Trust will be in 

substantially the form attached hereto as Exhibit C.  The Education Center will be 

located within the area created by the Overhang Easement Agreement.  The 

Restrictive Covenant and the City Deed of Trust are collectively herein called the 

“Property Interest”. 

 

The duration of the Property Interest shall be for the Term, but shall terminate and 

be released of record at such earlier time as PACE no longer operates the Project 

as a non-profit performing arts center and PACE pays the City the Unamortized 

Balance as defined herein.  The Property Interest shall be subject and subordinate 

to the rights and interests of PACE’s construction lender(s) holding a security 

interest in the Project and to the rights and interest of Bellevue Properties, LLC 

under the ROFR Agreement and Deed of Trust (as such terms are defined in the 

Property Donation Agreement).  The obligations of PACE and the City under this 

Agreement will be contingent on the Donors and PACE modifying the Property 

Donation Agreement (and applicable exhibit documents), on or beforeJune 30, 

2017, (i) to be consist with the fact that the Project will include the Education Center 

instead of a cabaret space; (ii) to permit PACE’s grant of the Property Interest and 

the exercise of the City’s rights under the Property Interest, but without 

subordination of Donors’ rights under the ROFR Agreement or Deed of Trust; and 

(iii) to require Bellevue Properties, LLC, as holder of the Deed of Trust, to grant 

the City a non-disturbance agreement as to the Property Interest.  This Agreement 

shall not be effective unless the Donors confirm in writing their good faith intent to 
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timely negotiate such modifications to the Property Donation Agreement.  The City 

shall not have any naming rights with respect to the Project or any portion thereof, 

including the Education Center. 

 

d. Repayment of City Investment.  The City shall have the right to receive repayment 

of the City Investment if the Project is not used during the Term as a non-profit 

performing arts center and education center in accordance with the terms of the 

Property Interest and this Agreement, subject to force majeure and interruptions 

caused by large-scale renovation and/or repair or improvement projects.  The 

amount of repayment will be based on a straight line amortization over the fifty 

(50) year period of the Term, commencing on the date the final Certificate of 

Occupancy is issued for the Project, the unamortized balance thereof being herein 

called the “Unamortized Balance”.  If PACE pays the City the Unamortized 

Balance upon a substantial change in use of the Project, the Property Interest shall 

thereupon terminate, the City will promptly on demand sign and record such 

reconveyance, release and termination documents as PACE deems necessary to 

remove the Property Interest of record (“Termination Documents”), and the Term 

shall be deemed to have expired. 

 

e. Additional Consideration.  For the duration of the City’s Property Interest in the 

Project: 

 

i. Education Center and Concert Hall.  The City and Pace shall coordinate use 

of the Education Center.  While PACE will operate the Education Center as 

part of the Project, the City will have meaningful opportunity to consult on 

the use of the Education Center and its programming.  For events open to 

the public, the City shall have rent-free use of the Education Center for five 

(5) days each year, and the Concert Hall for two (2) days each year.  Such 

use is subject to PACE’s reasonable policies pertaining to reimbursement 

of direct expenses (i.e., stagehands, equipment rental, décor, food and 

beverage services, etc.) scheduling and programming, consistent with the 

operations of similar performing arts and education venues; provided, that 

the City shall not be required to use or pay for direct services not needed for 

its use of the facilities. 

 

ii. Business Plan Review.  PACE shall provide annual updates of the Plan (see 

Section 4.c.) to the City for its review to ensure that the budget for the 

Project, with reserves, is adequate to maintain its operation as a public 

performing arts venue, including the Education Center.  Such updates shall 

be delivered to the City no later than December 31st of each year. 
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iii. Insurance.  PACE shall procure and maintain for the duration of the Term 

insurance as described in Exhibit D attached hereto and labeled as 

“Insurance Requirements.” From and after the date PACE receives a 

Certificate of Occupancy, PACE shall maintain in full force and effect All 

Risks property insurance covering all fixtures, improvements and 

equipment owned by PACE and installed or constructed or otherwise 

constituting part of the Project at the estimated value thereof, and shall 

provide the City with evidence that is maintaining said coverage on a 

continuing basis throughout the Term.  Said property insurance shall 

include Earthquake and Flood coverage only if and to the extent PACE’s 

lender(s) so requires.  PACE shall also maintain liability coverage and 

coverage against embezzlement and fraud with respect to PACE, the 

adequacy of which shall be subject to City’s approval, which shall not be 

unreasonably withheld. 

 

iv. Catastrophic Loss.  In the event of catastrophic loss of the Project due to 

fire, earthquake or other causes, the City shall have a meaningful voice in 

the determination of whether the Project should be rebuilt or the insurance 

proceeds distributed to meet PACE’s obligation under Section 8 hereof, 

subject to the rights and interests of (i) PACE’s lender(s) holding a security 

interest in the Project and (ii) the Donors pursuant to the ROFR Agreement 

and the Deed of Trust. 

 

v. Limitations on commercial use of the Project.  PACE may allow unlimited 

use of the Project by organizations which have been determined to be 

organizations described in Section 501(c)(3) of the Internal Revenue Code 

of 1986, as amended (the “Code”), with stated exempt purposes that are 

artistic, literary, musical, dance, dramatic or educational purposes and 

which are not “private foundations” within the meaning of Section 509(a) 

of the Code (“Exempt Organizations”).  PACE may allow up to fifty (50) 

days’ of use (actual performances and meetings, but excluding load-in, set-

up, rehearsal, take-down and load-out activities) of the Project or any 

portion thereof by organizations that are either (a) organizations other than 

Exempt Organizations, or (b) Exempt Organizations using the Project for 

something other than an exempt purpose of PACE, so long as no more than 

fifteen (15) days’ use each year (of the fifty (50) days above) is for financial 

gain or business promotion for the benefit of the renting organization. 

 

vi. Financial Statements.  PACE shall submit financial statements to the City 

each calendar quarter and its annual audited financial statements within 

thirty (30) days of submission to the PACE Board of Directors for approval. 

 

Section 7. Facilities Cooperation Framework.  The City and PACE shall use their best 

efforts to enter into a Facilities Cooperation Framework with the Bellevue Convention Center 

Authority (“BCCA”) prior to commencement of construction of the Project outlining the potential 

complementary and competing uses and programming of Tateuchi Center and Meydenbauer 
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Center and identifying strategies to leverage opportunities for the sustained success of both 

facilities. 

 

Section 8. Failure to Perform; Remedies. 

 

a. PACE and the City agree that after the Project is completed and open for operation, 

continued operation of the Project for the services contemplated herein during the 

50-year period referred to in Section 6 hereof is a primary objective of both parties.  

Accordingly, should PACE or any successor-in-interest who owns the Project 

(other than PACE’s lender(s) or its respective successors or assigns) (the “Project 

Owner”) at any time during the Term cease to operate the Project as a performing 

arts center as herein provided (i.e., should the Project be closed down, “go dark” or 

not be used as a performing arts center) for more than one hundred twenty (120) 

consecutive days for reasons other than force majeure or construction, repair, 

renovation, remodeling, or similar activities, the City may give written notice to 

PACE or the Project Owner declaring it to be in default and specifying the basis 

thereof; provided, however, that the period during which a mortgagee owns title to 

the Project shall not be included in such 120 day period.  If PACE or the Project 

Owner fails to re-commence operation of the Project as a performing arts center as 

herein provided within sixty (60) days after receiving such notice of default, the 

same shall constitute an “Event of Default.” 

 

b. Upon occurrence of an Event of Default, PACE or the Project Owner shall be 

obligated to repay the City the Unamortized Value of the City Investment within 

thirty (30) days.  If the Unamortized Balance of the City Investment is not repaid 

to the City within thirty (30) days after an Event of Default, (i) such amount shall 

thereafter bear interest at the rate of twelve percent (12%) per annum until repaid 

in full and the City shall be entitled to recover its reasonable attorneys’ fees incurred 

in collecting the Unamortized Balance of the City Investment; and (ii) the City may 

foreclose on the City’s Deed of Trust and take action to ensure that the Project is 

used for a public purpose, commensurate with the City’s investment therein for the 

remaining duration of the Term.  Prior to the foreclosure of the City’s Deed of Trust, 

PACE and any Project Owner will cooperate with the City in ensuring that this 

public purpose requirement is met. 

 

c. The repayment of the Unamortized Balance of the City Investment shall be the 

City’s sole and exclusive damage remedy for any default by PACE or any Project 

Owner under this Agreement or under the Project Interest.  At such time as PACE 

or any Project Owner pays the City this Unamortized Balance of the City 

Investment (and any accrued interest and attorneys’ fees incurred in collecting the 

same), this Agreement and the Project Interest shall automatically terminate and 

neither party shall have any further rights or obligations hereunder except for any 

then-accrued indemnity and defense obligations arising under Section 13 hereof 

and except for the City’s obligation to sign and record the Termination Documents. 
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Section 9. Notices.  Whenever this Agreement provides for notice to be provided by 

one party to another, such notice shall be in writing and directed to the City Attorney and the 

Executive Director of PACE and PACE’s legal counsel at the addresses set forth below, or at such 

other addresses as to which an addressee party may hereafter give notice to the other party. 

 

If to the City: 

 

Lori M. Riordan 

City Attorney 

City of Bellevue 

PO Box 90012 

Bellevue, WA 98009-9012 

Telephone: (425) 452-6829 

Facsimile: (425) 452-7256 

 

If to PACE: 

 

John Haynes 

Executive Director 

PACE 

PO Box 828 

Bellevue, WA 98009-0828 

Telephone: (425) 462-0092 

Facsimile: (425) 462-4295 

 

With a copy to: 

 

Davis Wright Tremaine LLP 

Attn: Warren Koons, Esq. 

777 – 108th Avenue NE, Suite 2300 

Bellevue, WA 98004-5149 

 

Section 10. Compliance with Laws.  PACE shall comply will all zoning, land use, 

environmental and other laws applicable to the construction and operation of the Project and will 

all applicable state and federal laws and regulations regarding employment, minimum wages and 

hours, and discrimination in employment. 

 

Section 11. Relationship of the Parties.  In complying with its obligations under this 

Agreement, PACE shall determine the means of accomplishing the results contemplated by the 

Agreement, except as otherwise expressly stated in this Agreement.  Neither PACE nor its officers, 

agents or employees are employees or agents of the City for any purpose.  PACE is responsible 

for determining the compensation of its employees, for payment of such compensation, and for all 

federal and/or state tax, industrial insurance, and Social Security liability that may result from the 

performance of and compensation for these services.  PACE and its officers, agents and employees 

shall make no claim of career service or civil service rights which may accrue to a City employee 

under state or local law.  The City assumes no responsibility for the payment of any compensation, 
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wages, benefits, or taxes by or on behalf of PACE, its employees and/or others by reason of this 

Agreement.  This Agreement does not empower, entitle or authorize the City to interfere with, 

control or restrict the performance or program offerings, education programs, services, space 

rentals or bookings for the Project, except as otherwise expressly stated in this Agreement. 

 

Section 12. Resolving Disputes regarding Operating the Facility for the Public Good.  

If at any time during the Term, the City determines that PACE is failing to operate the Project to 

provide the services described in this Agreement and the Restrictive Covenant or is otherwise in 

breach of any term of this Agreement or the Property Interest, the City shall give PACE written 

notice thereof specifying the basis for its determination, and the parties shall meet and confer in 

good faith to attempt to resolve any concerns or issues related to such determination.  If the parties 

are not in good faith able to agree to a mutually acceptable resolution with sixty (60) days after 

such notice from the City, the matter shall be subjected to mediation with a neutral, mutually 

acceptable professional mediator in Seattle, Washington, with such mediation to be completed 

within sixty (60) days after the expiration of the 60-day good faith negotiation period.  Each party 

shall bear one half of the cost of the mediator.  The City shall not exercise any  remedies or take 

any judicial or administrative action against PACE or the Project nor issue any public statements 

concerning its determination or any related issue nor shall PACE be in breach of this Agreement 

or the Property Interest during any such 60-day good faith negotiation period so long as PACE is 

negotiating in good faith or during the ensuing 60-day mediation period so long as PACE is 

cooperating with such mediation process.  In the event of any conflict or inconsistency between 

this Section 12 and any other provision of this Agreement or the Property Interest, the terms of 

this Section 12 shall govern. 

 

Section 13. Mutual Indemnity and Hold Harmless. 

 

a. To the extent allowed by law, PACE shall protect, defend, indemnify and save 

harmless the City and its officers, agents, and employees from and against any and 

all claims, costs and/or losses whatsoever occurring or resulting from the negligent 

or intentional tortious acts or omissions of PACE and its officers, agents and 

employees in connection with or in support of PACE’s performance of this 

Agreement.  PACE shall also defend, indemnify and save harmless the City and its 

officers, agents and employees from any and against any and all claims made by 

PACE’s employees arising from their employment with PACE. 

 

b. To the extent allowed by law, the City shall protect, defend, indemnify and save 

harmless PACE and its officers, agents, directors, and employees from and against 

any and all claims, costs and/or losses whatsoever occurring or resulting from the 

negligent or intentional tortious acts or omissions of the City and its officers, agents 

and employees in connection with or in support of the City’s performance of this 

Agreement. 

 

Section 14. Governing Law and Venue.  This Agreement will be construed and 

interpreted in accordance with the laws of the State of Washington.  Any mediation, arbitration or 

legal proceeding that arises out of or in connection with this Agreement will be initiated and 

maintained at all times in Seattle, Washington.  Each party consents to jurisdiction and venue in 
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such courts and in such place for any mediation or arbitration and waives the right to claim that 

any such court or place is an inconvenient forum. 

 

Section 15. Entire Agreement and Modifications.  This Agreement and the attached 

Exhibits supersede all prior understandings and agreements and constitute all of the understandings 

and agreements of any nature existing between the parties with respect to the City’s commitment 

to provide and PACE’s use of the City Investment.  Unless otherwise provided for herein, no 

amendments, changes, extensions or modifications of this Agreement shall be effective unless they 

are in writing executed by the City and PACE. 

 

 

Performing Arts Center Eastside, 

a non-profit corporation 

 

 

 

By _________________________ 

John Haynes 

Executive Director 

City of Bellevue, 

a municipal corporation 

 

 

 

By _________________________ 

Brad Miyake 

City Manager 

 

 

 

 

By _________________________ 

Alex Smith 

Board Chairman 

Approved as to form: 

 

 

By _________________________ 

Lori M. Riordan 

City Attorney 

City of Bellevue 

 

Exhibit A Project Plans 

Exhibit B Restrictive Covenant 

Exhibit C City’s Deed of Trust  

Exhibit D Insurance Requirements 

 


